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Court of Appeals of the District of Columbia 

No. 6052. 

I 

I 

Seymour Manufacturing Co., Appellant, 

vs. | 

Guy T. Helvering, Commissioner of Internal Revenue. 

I 

I 

— 

I 

1 In the Court of Appeals of the District of Columbia. 

Docket No. 16796. 

Seymour Mfg. Co., Inc., 

i 

v. 

| 

Commissioner of Int. Rev. 

i 

For Taxpayer: Chester A. Gwinn, Esq., Adrian C. 

Humphreys, Esq. 

For Commissioner: F. R. Shearer, Esq., Frank M. 

Thompson, Esq. | 

Docket Entries Subsequent to July 21, |930. 

1930. 

Sept. 4. Transcript of record sur petition for review de¬ 
livered to taxpayer. 

1932. | 

Feb. 19. Mandate from D. C. Court of Appeals affirming 

in part and reversing in part board’s de¬ 
cision and remanding case to Boa^d for fur¬ 
ther proceedings filed. 

Mar. 3. Order placing proceeding on Day Calendar of 
3-30-32 for further hearing and decision pur¬ 
suant to the opinion and decree of the Court 
of Appeals of D. C. entered. 

“ 30. Hearing had before Mr. Love on settlement pur¬ 

suant to opinion and decree of Court of Ap¬ 
peals of Dist. of Columbia. Petitioner’s and 
Respondent’s recomputations filed. 

1—6052a 
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1932. 

Aug. 10. Order on Mandate entered. Wm. D. Love, Div. 

12 . 

Sept. 8. Petition for review to Ct. of Ap. of D. C. with 
assignments of error filed by taxpayer. 

“ 8. Proof of service filed. 

“ 8. Praecipe with proof of service thereon filed. 

44 16. Counter praecipe filed by G. C. 

14 27. Proof of service of counter praecipe filed. 

Oct. 8. Notice of hearing set for Oct. 19, 1932, entered. 

4 4 19. Hearing had before Mr. Black on praecipe re con¬ 

tents of record. Petitioner no objection to 
counter praecipe. Referred to Judge Love for 
order settling record. 

“ 29. Order that the Clerk prepare the record for ap¬ 

peal and include the documents requested by 
the petitioner and also the two documents re¬ 
quested by respondent entered. 

2 In the Court of Appeals of the District of Columbia. 

Docket No. 33811. 

Seymour Mfg. Co., Inc., 


v. 

Commissioner of Int. Rev. 

For Taxpayer: Chester A. Gwinn, Esq., Adrian C. 

Humphreys, Esq. 

For Commissioner: F. R. Shearer, Esq., Frank M. 

Thompson, Esq. 

Docket Entries Subsequent to July 21, 1930. 

1930. 

Sept. 4. Transcript of record sur petition for review sent 
clerk Court of Appeals of D. C. 

1932. 

Feb. 19. Mandate from D. C. Court of Appeals affirming 

in part and reversing in part Board’s decision 
and remanding case to Board for further pro¬ 
ceedings filed. 
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19 

Mar. 


Q9 


i i 


Aug. 

Sept. 


4 4 


4 4 


4 4 


4 4 


Oct. 


3 


3. Order placing proceeding on Day Calendar of 
3-30-32 for further hearing and decision pur¬ 
suant to the opinion and decree of the Court 
of Appeals of D. C. entered. 

30. Hearing had before Mr. Love on settlement pur¬ 
suant to opinion and decree of Court of Ap¬ 
peals of D. C. Petitioner’s and respondent’s 
recomputations filed. 

10. Order on Mandate entered, Wm. D. Love, Div. 12. 
8. Petition for review to Ct. of Ap. of D. C. with 
assignments of error filed by taxpayer. 

8. Proof of service filed. 

8. Pnrcipe with proof of service thereon filed, 
lb. Counter praecipe filed by G. C. 

27. Proof of service of counter praecipe filed. 

8. Notice of hearing set for Oct. 19, 1932, entered. 
19. Hearing had before Mr. Black on priecipe re con¬ 
tents of record. Petitioner no objection to 
counter praecipe. Referred to Judge Love for 
order settling record. 

29. Order that the clerk prepare the record for ap¬ 
peal and include the documents Requested by 
the petitioner and also the two documents re¬ 
quested by respondent entered. 

[Stamp:] U. S. Board of Tax Appcajs. Filed at 
Hearing Mar. 30, 1932. 

United States Board of Tax Appeals. 

Docket Nos. 16796 23811. 

Seymour Manufacturing Company, Inc., Petitioner, 

v 

* 

I 

Commissioner of Internal Revenue, Respondent. 

Motion . | 

Comes now the respondent, by his attorney, C. M. Charest, 
General Counsel, Bureau of Internal Revenue, and respect¬ 
fully moves the Board that it redetermine the amount of 
the deficiency for the fiscal year ended July 31, 1921 in the 
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above-entitled proceedings under Docket No. 16796 to be 
$8,964.02, which amount is greater than the amount of the 
deficiency as stated in the notice mailed to the petitioner by 
the respondent on April 12, 1926, and as redetermined by 
the Board by order entered May 31, 1930. This claim is 
asserted under authority of Subsection (e) of Section 274 
of the Revenue Act of 1926, and pursuant to the order of 
the Board entered March 3, 1932 placing the proceeding on 
the day calendar of March 30, 1932 for further hearing and 
decision pursuant to the opinion and decree of the Court 
of Appeals of the District of Columbia. 

Respondent also respectfully submits a statement of re¬ 
computation and account for the taxable years covered in 
the above-entitled proceedings which is submitted pursuant 
to the order of the Board hereinbefore mentioned, and re¬ 
quests that the Board enter its order showing the deficiency 
for the fiscal year ended July 31,1921, and the overpayment 
in tax for the fiscal year ended July 31, 1923, as set forth 
in the attached statement. 

(Sgd.) C. M. CHAREST, 

; General Counsel , 

i Bureau of Internal Revenue. 

Of counsel: 

FRANK M. THOMPSON, Jr., 

Special Attorney , 

Bureau of Internal Revenue. 


Statement. 


IT :AR :D-6. EBN. 


In re: Seymour Manufacturing Company, Seymour, Indiana. 

Tax Liability. 

Over 

Year Tax Liability Tax Assessed Deficiency assessment 

1921.. .. §13,070.10 §4,106.08 §8,964.02 . 

1922.. .. None None None None 

1923.. .. 5,767.17 9,722.21 . §3,955.04 

mrh-3 
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I 

I 
| 

5 Transcript of Account. 

IT :AR :D-6. EBN. i 

| 

Docket numbers 16,796; 33,811; D.C.A. #5289. 

In re: Seymour Manufacturing Company, Inc., Seymour, 

Indiana. 


1921 

Tax assessed: 


Original account October #404404. 

Amended, May #400203. 

Additional, August 1930, 15-C, #2 
Interest. 


.. $3,115.17 
116.66 
874.25 
442.89 

Total. 

Tax paid: 

October 13, 1921. $778.80 

January 10, 1922. 778.79 

April 15, 1922. 778.79 i 

July 15, 1922. 778.79 

May 24, 1922. 116.66 

September 11, 1930, CR:IT: 

39616.278.07 

September 15, 1930. 1,039.07 

.. $4,548.97 

i 

Total. 


4,548.97 

Unpaid assessment to be abated. 

Tax paid. 

Tax liability. 


None 

$4,106.08 

13,070.10 

Deficiency. 

1923. 

Tax assessed: 

Original, account October #403813. 
Additional, August 1930, 16-C, #2. 
Interest. 


$8,964.02 

1 

1 

1 

$4,102.48 

5,619.73 

2,172.63 

Total. 

• •••••• 

$11,894.84 


mrh-3. 


2—6052a 
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6 

Brought forward. $11,894.84 

Tax paid: 

October 15, 1923.SI, 025.62 

January 4, 1924. 1,025.62 

February 19, 1930. 2,051.24 

September 15, 1930. 7,792.36 


Total 


11,894.84 


Unpaid assessment to be abated. None 

Tax and interest paid. SI 1,894.84 

Tax and interest liability. 6,410.55 


Overpayment of tax and interest. 5,484.29 

Overpayment of interest. 1,529.25 


Overpayment of Tax. 

7 IT:AR:D-6. EBN. 


S3,955.04 


Recomputation based upon decision of Court of Appeals, 

District of Columbia. 

In re: Seymour Manufacturing Co., Inc., Seymour, Indiana. 

Schedule 1. 

Net Income. 


Year ended 
July 31, 1921. 

Net income as reported. $28,702.87 

As corrected. 58,892.14 


Net adj ustment. $30,189.27 

Additional income and unallowable deductions: 

(a) Excessive depreciation. $1,333.02 

(b) Overstatement of cost of sales. 29,407.10 


Total. $30,740.12 

Additional deduction: 

(c) Overstatement of income. 550.85 


Net adjustment as above. $30,892.27 
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Schedule 1-A. 
Explanation of Changes. 


(a) Depreciation claimed 
Depreciation allowed. 


Year ended 
July 31, 1921. 

$7,316.97 

5,983.95 


Amount disallowed.i. $1,333.00 

Computation of depreciation allowable is shown in exhibit B. 

(b) Cost of merchandise acquired in assets of Dunn Edge 
Tool Company, is reduced from $152,954.30 tio $123,547.20. 
See exhibit A. 


vma-3. 


(c) The surplus as of the end of the taxable ye^r shown in the 
balance sheet submitted wuth your return is $550185 in excess of 
the amount shown by examination of your books. The 
difference has been allowed as a decrease in incorpe. 


Schedule 2. 


Invested Capital. 


Capital stock. 

Surplus. 

1. Stock issued January 1, 1921 prorated... 


Year Ended 
July 31, 1921 

$30,000.00 

$213,424.32 

62,728.77 


Total. 

2. Prior year’s tax $25,214.48 

prorated. 

3. Dividend paid August 17, 
1920, $30,000.00 prorated... 


.j $305,153.09 

$10,655.64 

i 

i 

28,684.93, 


-j 39,340.57 

— 

i 

Invested capital as adjusted. j $265,812.52 

(1) Stock issued during the year has been included in in¬ 
vested capital in accordance wuth article 853, of Regulations 62. 

(2) Invested capital has been adjusted to reflect the cor¬ 
rected tax liability for prior years in accordance with article 
845, of Regulations 62. 
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(3) Invested capital has been decreased on account of di¬ 
vidends paid during the first sixty days. Article 853, Regula¬ 
tions 62. 

Excess Profits Credit. 


8% of invested capital. 821,265.00 

Specific exemption. 3,000.00 


Total credit 
vma-3. 


824,265.00 


9 Schedule 3. 

Computation of Tax. 

%of ^ , 

Capital. Income. Credit. Balance. Rate. 

20%.$53,162.50 S24,265.00 S2S.S97.50 20% 

5,729.64 . 5,729.64 40% 


$58,892.14 

Net income. S58,892.14 

Less: Profits tax. $8,071.36 . 

Exemption 5/12 year. 833.33 8,904.69 


Balance subject to tax at 10%. S49.9S7.45 


Total tax liability. 

Tax assessed. $3,115.17 

116.66 

874.25 


Deficiency 


Tax. 

$5,779.50 

2,791.86 

$8,071.36 


4,998.74 

$13,070.10 

4,106.08 

$8,964.02 


Schedule 4. 

Net Income. 

Year ended 
July 31, 1922. 


Net loss reported. 84,130.22 

Net loss as corrected. 1,080.89 


Net adj ustment. 83,049.33 

Additional income and unallowable deductions: 

(a) Excessive depreciation. 84,007.82 

Additional deduction: 

(b) Overstatement of income. 958.49 


Net adjustment as above. 83,049.33 

vma-3. 
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Schedule 4-A. 

Explanation of Items Changed. 


(a) Depreciation claimed 
Depreciation allowed. 


811,604.88 

7,597.06 


Amount disallowed.| 84,007.82 


Computation of depreciation allowable is show’p 

(b) The net amount of the discrepancy between 
shown by an examination of the books has beer} 
deduction. , 

Schedule 5. 


in exhibit B. 
the amounts 
allowed as a 


Net Income. 


Net income as reported 
As corrected. 


Year ended 
July 31, 1923. 

832,819.88 

46,137.34 


Net adjustment. j 813,317.46 

Additional income and unallowable deductions: j 

(a) Depreciation adjustments prior years... 8163.07 

(b) Excessive depreciation. 1 2,958.29 

(c) Increase profit, sale of Oakland plant... j 5,677.36 

(d) Decrease, net loss 1921. j 3,313.19 

(e) Error in stating opening surplus. j 1,205.55 


Net adjustment as above. ! 813,317.46 

vma-3. 

11 Schedule 5-A. | 

i 

Explanation of Changes. 

(a) Depreciation adjustment of former year is not deductible 

in taxable year. Article 112, Regulations 65. | 

Year ended 
July 31, 1923. 

(b) Depreciation claimed. 810,665.99 

Depreciation allowed. 7,707.70 

Amount disallowed. 82,958.29 

Computation of depreciation allowable is shown ^n exhibit B. 
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Year ended 
July 31, 1923. 

(c) Selling price, Oakland plant. $49,540.80 

Cost of assets, exhibit C.. .. $48,040.01 

Accrued depreciation exhibit 

D. 21,661.23 


Depreciated cost 


36,378.78 


Total profit. . . 
Profit reported 


$13,162.02 

7,484.66 


Additional profit on sale. $5,677.36 

(d) Net loss as claimed on return. $4,130.65 

Operating loss for 1922, 
schedule 4. $1,080.89 

Less: 

Liberty bond interest. 263.43 817.46 


Net loss reduced. $3,313.19 

(e) Opening surplus overstated. Surplus per books as at 
July 31, 1922 is $14,087.52, returns $15,293.07, as the book 
amount was used as the closing figure for the year 1922, and 
is used as the opening figure here, this adjustment is made. 
See item (c), schedule 1 and item (b), schedule 4. 
vma-3. 


12 Schedule 6 

Computation of Tax. 

Year ended 
July 31, 1923. 

Net taxable income. $46,137.34 

Income tax at 12J/£%. $5,767.17 

Tax assessed: 

Original. $4,102.48 

Additional. 5,619.73 

- 9,722.21 


Overassessment of tax. $3,955.04 


Overassessment of interest. 61,529.25 


Total overassessment. $5,484.29 

The overassessment of interest is that portion of the interest 
assessed ($2,172.63) that the overassessment of tax is of the 
additional tax assessed. 

vma-3. 
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Exhibit A. 


Seymour Manufacturing Co., Inc. 

Reduction of Book Values of Assets Acquired to Actual Cost. 


Book 

Assets. Value. 

Cash. $4,949.15 

Receivables. 11,424.61 

Inventory.152,954.30 

Liberty bonds. 6,500.00 

Fumiture and fixtures. 2,276.22 

Machinery and 

* a A A r~\ pA m 


equipment. . .$52,448.51 
Less: Reserve 
for deprecia¬ 
tion .$14,567.37 

- 37,881.14 

Buildings.$5,031.01 . 

Less: Reserve 
for deprecia¬ 
tion . 981.50 

- 4,049.51 

Del. Equipment. 925.41 

Land. 6,798.09 


$227,758.43 


Reduction 

Adjusted 

at 19.226% 

Value. 

$951.52 . 

- $3,997.63 

2,196.51 .1 

9,228.10 

29,407.10 .| 

... 123,547.20 

1,249.71 .j 

5,250.29 

437.63 . 

1,838.59 

$42,364 

[.73 

7,283.05 11,766 

1.65 30,598.09 

- 30,598.09 

. S4,063 

.71 

778.58 792 

.78 3,270.93 

177.94 - 

- 747.47 

1,307.02 

5,491.07 

$43,789.06 

a 

$183,969.37 


$43,789.06/8227,758.43 equals 19.226%. 

The excess of book value of assets acquired over their cost pas been applied 
rotably to such assets. 

Exhibit B. 


Depreciation Allowable. 


Fiscal year ended. 


July 31, 
1921. 


July $1, 
1922. 


July 31, 
1923. 


Buildings, Oakland. 

Machinery, Oakland. 

Furniture and fixtures, Oakland.. 

Del. Equipment, Oakland. 

Building, Seymour. 

Machinery, Seymour. 

Furniture and Fixtures, Seymour. 
Furniture and Fixtures, St. Louis. 


$47.41 

$84182 

S89.12 

1,745.23 

3,092 j 00 

3,169.30 

107.12 

187]15 

190.88 

91.57 

164 49 

164.49 

831.20 

851165 
3,010.55 

851.65 

2,994.18 

3,002.62 

167.24 

206.40 

159.19 


.J.. 

80.45 



$5,983.95 

$7,597.06 

$7,707.70 


LLR-3. 

14 Exhibit B-l. 

Depreciation, Oakland Assets. 

Year ended 

July 31, 

On hand. Cost. 1921. 

Buildings, Oakland 2%. 

1-1-1921.$4,063.71 

7-31-1921. 4,063.71 $47.41 

Additions. 355.10 . 


7-31-1922.$4,418.81 

Additions. 74.36 


7-30-1923.$4,493.17 

Depreciation... 


$47.41 


July 31, 

July 31, 

1922. 

1923. 

$81. i 

27 

3. 

55 


$88.38 


l. .74 


i 

L. 

$84.1 

32 $89.12 
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Machinery, Oakland 7%. 


I 


On hand. 

Cost. 

1-1-1921. 

Additions. 

.$42,364.73 

. 751.19 

7-31-1921. 

Additions. 

.$43,115.92 

.!.... 2,111.04 

7-31-1922. 

Additions. 

.$45,226.96 

. 97.52 


Year ended 

July 31, July 31, July 31, 
1921. 1922. 1923. 

$1,729.84 

15.34 

. $3,018.11 

. 73.89 

. $3,165.89 

. 3.41 


7-30-1923.$45,324.48 . 

Depreciation.i,. $1,745.23 S3,092.00 S3,169.30 

Furniture and fixtures, Oakland 10% 

1-1-1921.SI.838.59 $107.25 

Reduction. 4.27 (.13) 


7-31-1921.S1.S34.32 

Addition.. 74.50 


S188.48 

3.72 


7-31-1922.S1.90S.S2 . $190.88 

7-30-1923.SI. 90S. 82 . 


Depreciation. $107.12 $187.15 $190. SS 

Delivery equipment, Oakland 20%. 

1-1-1921. S747.47 $87.20 

Addition. 75.00 4.37 


7-31-1921. $822.47 

7-31-1922.. SS22.47 . $164.49 S164.49 

7-30-1923. $822.47 . 


Depreciation.i.. $91.57 $164.49 $164.49 

LLR-3. 


15 


Exhibit B-2. 


Depreciation, Seymour and St. Louis Assets. 
Buildings, Seymour 2%. 


7-31-1920.$40,537.04 

Additions. 2,045.41 


7-31-1921.<.. $42,582.45 

7-31-1922.S42.582.45 

7-31-1923.$42,582.45 


Depreciation 


SSI0.75 
20.45 

. S851.65 


$851.65 


$831.20 $851.65 $851.65 


Machinery', Seymour 7%. 


7-31-1920.$42,390.34 $2,967.32 

Additions. 767.54 26.86 


7-31-1921...$43,157.88 

Reduction... 300.00 


S3,021.05 
(10.50) 


7-31-1922.$42,857.88 

Additions... 73.60 


$3,000.05 

2.58 


7-31-1923.!_$43,931.48 . 

Depreciation.. $2,994.18 $3,010.55 $3,002.63 
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Furniture and fixtures, Seymour and St. Louis, 10%. 


7-31-1920. §1,495.72 

Additions. 353.33 


§149.57 

17.67 


7-31-1921. §1,849.05 

Additions. 430.00 


§184.90 

21.50 


7-31-1922. §2.279.05 

Additions. 234.63 


7-31-1923. $2,513.68 

Depreciation. 

LLR-3. 


§167.24 


§206.40 


§227.91 

11.73 


§239.64 


16 Exhibit C. 

Corrected cost of Oakland assets at July 31, 1923, as shown ip Exhibit B-l. 

Buildings.. §4,493.17 

Machinery.|... 45,324.48 

Furniture and fixtures. 1,908.82 

Delivery and equipment. 822.47 

Land. 5,491.07 


Total cost.L.. §58,040.01 

The corrected cost of assets, at January 1, 1921, shown in Exhibit B-l, and 
corrected cost of land arc taken from Exhibit A. 

Exhibit D. 

Corrected reserve for depreciation, Oakland assets. 


Reserve 

Annual Depreciation 


Reserve 

Assets. 1-1-1921. 

1921. 

1922. 

1923. | 


7-30-1923. 

Buildings. . .. S792.78 

§47.41 

§84.82 

$89 

12 

§1,014.13 

Machinery... 11,766.64 

1,745.23 

3,092.00 

3,169. 

30 

19,741.40 

Furniture and 






fixtures. 

107.12 

187.15 

190. 

88 

485.15 

Delivery equip- 






ment. 

91.57 

164.49 

164. 

49 

420.55 

Totals.S12,559.42 

SI,981.38 

§3,528.46 

§3,613. 

79 

§21,661.23 


The corrected reserves at January 1.1921 are taken from Exhibit A, and the 
annual depreciation allowed from Exhibit B-l. 

LLK-3. 

I 

17 United States Board of Tax Appeals. 

Docket Nos. 16796, 33811. J 

Seymour Manufacturing Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order on Mandate . | 

Pursuant to the mandate of the Court of Appeals of the 
District of Columbia issued February 19, 1932,1 the above- 
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styled case was set down for hearing and heard on March 
30, 1932, at which hearing both parties filed computations 
of tax liability, which each contended were in accordance 
with the opinion and mandate of the Court of Appeals. In 
these computations petitioner contends that its total tax 
liabilities for the two years in question are $11,561.98 less 
than that contended for by the respondent. 

The two issues on which petitioner and respondent dis¬ 
agree in their respective computations, are (1) whether, in 
determining the book value of the assets acquired, the then 
present book reserve for depreciation should be deducted, 
and (2) whether the reduction in inventories made neces¬ 
sary by the Court of Appeals’ opinion should be reflected 
in the recomputation of tax liabilities. 

For illustrative purposes, in connection with the 
18 first issue, we refer to the Account of Machinery & 
Equipment which stood on the books of the Dunn 
Edge Tool Company at $52,448.51, but against which there 
was a reserve for depreciation of $14,567.37. What was 
the book value of Machinery & Equipment as that account 
stood on the books of the Dunn Edge Tool Company at the 
time petitioner purchased those assets? Obviously, it was 
the original cost to the Dunn Edge Tool Company of 
$52,448.51 less depreciation sustained up to that time of 
$14,567.37 or a book value of $37,8S1.14. We therefore 
agree with the respondent as to this issue. See also para¬ 
graph 5 (c) of petition in Docket No. 16796. 

Regarding issue No. 2, assume, for illustrative purposes, 
the following computation of income where inventories are 
used: 


Gross Sales. 

Opening Inventory 
Goods Purchased 


$4,000 

30,000 


$60,000 


Closing Inventorv 


$34,000 

6,000 


Cost of Sales. 28,000 


Gross Profit. $32,000 

It is apparent from the above computation that if the 
correct Opening Inventory is only $3,000 instead of $4,000, 
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the resulting Gross Profit would be $1,000 greater. That is 
the situation in the instant proceeding. The Court of Ap¬ 
peals has in effect said that the opening inventory of $152,- 
954.30 was excessive, and that it should be reduced by a 
certain proportionate part of the $43,789.06! in question. 
Petitioner complains that respondent is injecting a new 
issue in the case. But we think the proper handling of the 
corrected inventorv necessarilv and automaticallv follows 

* v I m/ 

from the Court of Appeals’ opinion ^nd mandate. 
19 We, therefore, agree with the respondent as to this 
issue. 

The premises considered, it is 

Ordered and decided: that the correct deficiency in in¬ 
come and excess-profits taxes for the fiscal year ended July 
31, 1921, is the amount of $8,964.02; that therb is an over¬ 
payment of income tax for the fiscal year ended July 31, 
1923, in the amount of $3,955.04; and that there is an over¬ 
payment of interest for the fiscal year ended J|uly 31, 1923, 
in the amount of $1,529.25. 


[Seal of United States Board of Tax Appeals.] 

(Signed) WILLIAM D. LOVE, 

Member United States Board of Tax Appeals. 

Enter: 

[Stamp:] Entered Aug. 10 1932. j 

20 [Stamp:] Filed Sep. 8, 1932. United States Board 

of Tax Appeals. 

In the Court of Appeals of the District of Columbia. 

No. 5289. j 

Seymour Manufacturing Company, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 


To the Honorable, the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Colombia: 

i 

Your petitioner is aggrieved by the order of the United 
States Board of Tax Appeals entered August 10, 1932, on 
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mandate of the Court in the case of Seymour Manufactur¬ 
ing Company, Inc., Appellant, vs. Commissioner of Internal 
Revenue, Appellee, Case Xo. 5289, decided February 1, 
1932, and respectfully submits its Petition for Review 
thereof by the Court of Appeals of the District of Columbia. 

Statement of the Case. 

1. The issues before this Court on appeal from decision 

of the United States Board of Tax Appeals were: 

21 (a) The petitioners invested capital for 1921. 

(b) The cost of certain assets, which cost should 

be used as the basis for computing depreciation allowances 
and the determination of gain resulting from the sale 
thereof in 1923. 

2. The issues were tried before this Court and in an 
opinion rendered February 1,1932 the decision of the Board 
of Tax Appeals was affirmed as to the first issue and re¬ 
versed and remanded for further proceedings as to the 
second issue. 

Hence this Court sustained the Board in its determina¬ 
tion of invested capital for the fiscal year ended July 31, 
1921 but it reversed the Board in its determination of the 
gain derived by the petitioner from the sale of certain 
assets in 1923. 

A third issue of depreciation for the fiscal years ended 
July 31,1921 and July 31,1922 was stipulated by the parties 
before the trial by the Board and, therefore, this question 
was not considered by either the Board or this Court. 

3. When the case was remanded to the Board for further 
proceedings in accordance with the Mandate of this Court, 
the Board had but one function to perform, i. e., to deter¬ 
mine in accordance with the opinion of this Court the 
amount of gain to the petitioner from the sale of certain 

assets in the year 1923. 

22 4. A hearing was had before the Board of Tax Ap¬ 
peals on the Mandate on March 30, 1932. Both 

parties submitted computations for a final determination. 

5. On August 10, 1932 the Board of Tax Appeals entered 
an Order on the Mandate which does not comply with the 
Mandate in the following respects: 

(a) The opinion of this Court stated that the sum of $43,- 
789.06 representing the difference between the purchase 
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price and the book value of the assets of the Dunn Edge 
Tool Company should be apportioned against tjie total book 
value of $187,789.06. Included in said sum of $187,789.06 
are the capital assets aggregating $67,479.24 which were 
sold in 1923 at a profit. The Board now reduces the said 
fixed assets of $67,479.24 by an alleged accrued depreciation 
of $14,567.37 which likewise reduces the total book value of 
the assets from $187,789.06 to $173,221.69. The Board then 
apportions the excess value of $43,789.06 against this sum of 
$173,221.69 resulting in an erroneous basis oij cost of the 
said assets. 

(b) This Court sustained the Board in the only question 
affecting the petitioner’s tax returns for the yehr 1921, i. e., 
the item of invested capital. Xo other issue f|or 1921 was 
before the Court. However, the Board has gone beyond 
the scope of the Mandate and held that the petitioner’s 
opening inventory or cost of goods in 1921 wafe overstated 
and it has, therefore, increased the petitioner’s net income 
for 1921 and determined a deficiency of $8,96j4.02 instead 
of $874.25 as determined by the Commissioner and 
23 sustained by the Board and this Court. This action 
bv the Board injects a new issue in the| case which 

* M . i 

was not raised by the pleadings at the hearings before the 
Board or this Court and on which no proof was submitted. 

Assignments of Error. 

The petitioner believes and avers that error|s were com¬ 
mitted by the Board to its damage and prejudice as fol¬ 
lows : 

1. The Board has erred in departing from tfie Mandate 
of this Court by apportioning the excess value cjf $43,789.06 
against an alleged book value of $173,221.69 instead of a 
book value of $187,789.06 as set forth in the opinion of this 
Court. 

2. The Board erred in departing from the Mandate of this 
Court by using as a basis of cost of the fixed gssets which 
were sold in 1923 the sum of $52,911.87 instead of the sum 
of $67,479.24 as set forth in the opinion of this Court. 

3. The Board erred and departed from the Mandate of 
this Court in determining the basis of cost of the fixed 
assets sold in 1923 by reducing the book value of said assets 
of $67,479.24 on account of alleged depreciation of $14 r 
o67.3 /. 
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4. The Board erred in increasing the net income of the 
petitioner for the fiscal year July 31, 1921 on account of 
opening inventory or cost of goods, inasmuch as no such 
issue was before the Board or this Court at any time. 

5. The Board erred in assuming without proof that any 
adjustments to inventory or cost of goods of the petitioner 
in the fiscal year July 31, 1931 should be made in carrying 
out the Mandate of this Court. 

24 Wherefore, petitioner prays that the Order on 
Mandate of the Board of Tax Appeals be reviewed 
and reversed by this Honorable Court, and for such other 
and further relief as the Court may deem meet and proper 
in the premises. 

SEYMOUR MANUFACTURING 
COMPANY, INC., 

Petitioner , 

By ADRIAN C. HUMPHREYS, 

ROBT. N. ANDERSON, 

Attorneys for Petitioner . 

The undersigned, Adrian C. Humphreys, states that he 
is attorney for the Seymour Manufacturing Company, Inc. 
the petitioner herein, that he prepared the foregoing peti¬ 
tion for Review, and that the facts therein contained are 
true to the best of his knowledge and belief. 

> ADRIAN C. HUMPHREYS. 

Subscribed and sworn to before me this 8th dav of Sept. 
1932. 

[seal.] WANDA G. PEARSON, 

Notary Public. 

24 a [Stamp:] Filed Sep. 8, 1932. United States 

Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Nos. 16796, 33811. 

Seymour Manufacturing Company, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

To the General Counsel, Bureau of Internal Revenue: 

Please take notice that we have this day filed in the 
office of the Clerk of the United States Board of Tax Ap- 
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peals the original and one copy of a Petition for Review 
of the Order on Mandate of the above-entitled case bv the 
Court of Appeals of the District of Columbia. A copy 
of such petition is served on vou herewith. 

ADRIAN C. HUMPHREYS, 

Attorney for petitioner. 

Service of a copy of the above-mentioned Petition for 
Review is hereby accepted this 8th dav of September, 1932. 

C. M. CHAREST, 

General Counsel , 

Bureau of Internal Revenue, 

Attorney for R^spo?ident. 

I 

25 [Stamp:] Filed Sep. 8, 1932. United States 
Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Nos. 16796, 33811. 

Seymour Manufacturing Company, Inc., Petitioner, 


Commissioner of Internal Revenue, Respondent. 

I 

Notice to Clerk to Prepare Record and Trans?nif it to Court 

of Appeals. 


To the Clerk of the Board of Tax Appeals: 

In accordance with Paragraph 4 of Rule 30 of the Court 
of Appeals of the District of Columbia pleasb prepare a 
transcript duly certified as correct of the following docu¬ 
ments and transmit the same within the required time to 
the Clerk of the said Court of Appeals: 

1. The docket entries of the proceedings before the Board 
subsequent to July 21, 1930. 

2. Order on Mandate entered August 10, 1932. 

3. Petition for Review of Order on Mandate and notice 
to opposing counsel together with acknowledgement 

thereof. 
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26 4. This notice to the Clerk of the Board to prepare 
and transmit the record together with acknowledg¬ 
ment of opposing counsel. 

ADRIAN C. HUMPHREYS, 

Attorney for the Petitioner. 

Service of the foregoing notice is hereby acknowledged 
this 8th dav of September, 1932. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

27 [Stamp:] Received Sep. 16, 1932. U. S. Board of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Sep. 16,1932. 

United States Board of Tax Appeals. 

Docket Nos. 16796, 33811. 

Seymour Manufacturing Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Counter Prcecipe for Record. 

To the Clerk of the Board of Tax Appeals : 

In preparing the record on petitioner’s petition to review 
the order of the j Board entered August 10, 1932 in the 
above-entitled cause, on mandate of the Court of Appeals 
of the District of Columbia, for transmission to the said 
Court of Appeals, you are hereby requested to include 
therein, in addition to the portions of the record requested 
by the petitioner, the following: 

1. Respondent’s motion with attached statement of re- 
computation and account filed March 30, 1932 pursuant to 
order of the Board of March 3, 1932. 

2. This counter praecipe. 

(Signed) C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 


FMT/dt 
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I 

28 United States Board of Tax Appeals. 

| 

Washington. 

Docket Nos. 16796 and 33811. 

I 

Seymour Manufacturing Co., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Certificate. | 

| 

I, B. D. Gamble, clerk of the U. S. Board of T^tx Appeals, 
do hereby certify that the foregoing pages, 1 t|o 27, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record iin my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimonv whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax appeals, at 
Washington, in the District of Columbia, this 3rd day of 
November, 1932. 

[Seal II. S. Board of Tax Appeals.] j 

B. D. GAMBLE,', 

Clerk United States Board of Tax 1 Appeals. 

\ 

29 United States Board of Tax Appeals.) 

i 

Docket Nos. 16796 and 33811. 

I 

Seymour Manufacturing Co., Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

| 

Order Enlarging Time. I 

Upon motion of counsel for the petitioner, it is ordered: 
That the time for transmission and delivery of the record 
sur petition for review of the above entitled proceeding in 
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the Court of Appeals of the District of Columbia, be and it 
is hereby extended to February 3, 1933. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) I LOGAN MORRIS, 

Member. 


Dated Washington, D. C., Nov. 5, 1932. 

Now, Aug. 8, 1933, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

: B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

30 United States Board of Tax Appeals 

Docket Nos. 16796-33811 


Seymour Manufacturing Company, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for transmission and delivery of 
the record sur petition for review of the above proceeding 
by the Court of Appeals for the District of Columbia, be and 
it is herebv extended to May 4, 1933. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) ! LOGAN MORRIS, 

Member. 

Dated Washington, D. C., February 1,1933. 

Now, August 8, 1933, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

! B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 
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31 United States Board of Tax Appeals. 

Docket Nos. 16796-33811 

Seymour Manufacturing Company, Inc., Petitioner, 

v - i 

Commissioner of Internal Revenue, Respondent. 

I 

Order Enlarging Time. 

| 

On motion of counsel for the petitioner, it is 

Ordered: That the time for transmission and delivery of 
the record sur petition for review of the above entitled 
proceeding by the Court of Appeals, District of Columbia, 
be and it is hereby extended to August 4,1933. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., May 4, 1933. 


Now, August 8, 1933, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

32 United States Board of Tax Appeals 

Docket Nos. 16796 and 33811. 

Seymour Manufacturing Company, Inc., Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 
Order Enlarging Time. | 

On motion of counsel for the petitioner, it is 

Ordered: That the time for transmission and delivery of 
the record sur petition for review of the above entitled pro- 
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ceeding by the Court of Appeals of the District of Columbia, 
be and it is hereby extended to October 4, 1933. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) j LOGAN MORRIS, 

Member. 

Dated Washington, D. C., August 3, 1933. 


Now, August 8, 1933, the foregoing is certified from the 
record as a true copy. 


B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 


Endorsed on cover: Board of Tax Appeals. No. 6052. 
Seymour Manufacturing Co., Appellant, vs. Guy T. Helver¬ 
ing, Commissioner of Internal Revenue. Court of Appeals, 
District of Columbia. Filed Aug. 17, 1933. Henrv W. 
Hodges, Clerk. 
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Court of Appeals 


Of the District of Columbia. 


April Term, 1933. 


No. (5052. 


SEYMOUR MANUFACTURING UOM FA NY, 

A p pell an 


v. 


t 


GUY T. HELVERING, COMMISSIONER OF 
INTERNAL REVENUE. 

Appellek 


Appeal from tiie Board of Tax Appeals. 


BRIEF FOR THE APPELLANT. 


Statement of the Case. 


This is a proceeding to review an Order and 
Decision of the United States Board of Tax Ap¬ 
peals, on mandate issued February 19, 1932 pur¬ 
suant to decision of this Court on February 
1932, Seymour Mfg. Co. v. Burnet , Commissioner, 
(51 App. D. C. 22. 5G F. (2d) 494, redetermining 
the Federal income and excess profits tax liability 
of the appellant for the fiscal years ended July 31 
1921 and July 31, 1923 (R. 13-15). 

It is settled that a judgment or decree of a trial 
court on a mandate of the appellate court may be 



reviewed where the judgment or decree is different 
from that directed by the appellate court, or if it 
determines matters not covered by the mandate. 
McCourt ct al. v. Sinf/crs-Bif/gcr, 150 Fed. 1 0 - ; 
/;/ re Sanford Fork <1- Tool Co., 100 V. S. 217; In rc 
Host oti. 223 Mass. Mb, 111 X. E. 112. 

In .January 11)21 the appellant acquired the as¬ 
sets and assumed the liabilities of the Dunn Edge 
Tool Company. The net book value of these assets 
at the date of acquisition was 81S7.7S9.00 for which 
the appellant paid 830,000. in cash and its pre¬ 
ferred Class A stock in tin* amount of si OS.000. or 
a total of si 14,000. The difference of 843,789.00 
was included in appellant's invested capital in 
its income tax returns for the iiseal year ended 
July 31, 1921. However, the amount was dis¬ 
allowed bv the Commissioner of Internal Revenue 
% 

and on appeal, this Court sustained the Commis¬ 
sioner and the Hoard of Tax Appeals below. 

On July M0, 192M the appellant sold the land 
and other depreciable assets acquired from the 
Dunn Edge Tool Company after having spent 83,- 
534.44 for improvements thereto. These assets 
were on the books of the Dunn Edge Tool Com- 
pany when acquired on January 1, 1921 at the 
following figures: 


Land . 8 0,798.09 

Buildings . 5.031.01 

Machinery and equipment. 52.448.51 

Office furniture and fixtures. 2.270.22 

Delivery equipment . 925.41 


The aggregate of these amounts is 807.479.24 

As a basis for determining gain or loss from the 
sale, the appellant added the improvements of 83,- 
534.44 to the above book value of 807,479.24, making 
a total of 871,013.08. 







The appellee, the Commissioner of Internal Reve¬ 
nue, employed a different method, the lirst step] of 
which was to reduce the depreciable assets by the 
entire amount of $43,789.00 (difference between the 
net book value and consideration paid therefor) 
all of which is set forth in the following table :i 




Reduction 

Cost 



of cost by 

allowed by 


Cost Per 

Co minis- 

Cottfmis- 

Assets 

Books 

sioncr 

sidner 

Cash . 

$4,949.15 


$4,949.15 

Securities and Investments . 

6,500.00 


6,«j>00.00 

Accounts Receivable . 

7,232.61 


7432.61 

Notes Receivable . 

2,025.00 


2,025.00 

Mortgages Receivable. 

2,167.00 


2,167.00 

Inventories . 

152,954.30 


152,1)54.30 

Land . 

6,798.09 

4,411.31 

2,386.78 

Buildings . 

5,031.01 

3,264.91 

1,166.10 

Machinery and Equipment .. 

52,448.51 

34,035.05 

18,413.46 

Office Furniture and Fixtures 

2,276.22 

1,477.00 

799.22 

Delivery Eouipment . 

925.41 

600.79 

324.62 

Totals . 

$243,307.30 

$43,789.06 

$199,^18.24 


On appeal this Court overruled the Commission¬ 
er's method and held that the entire sum of 
$43,789.00 should be spread ratably against the 
book value of all the assets, and remanded the cape 
for further proceedings consistent therewith. 

Under the mandate of this Court, the duties bf 
the Board were simple. The issues for the year 
1921 had been stipulated with respect to deprecia¬ 
tion and this Court had sustained and affirmed 
the Commissioner's ruling and the Board’s decision 
with respect to invested capital. The only task 
remaining before the Board was the determination 
of the profit or loss sustained in 1923 through 
the sale of some of the properties acquired frojn 
the Dunn Edge Tool Company in 1921. 

With respect to the year 1923, involving tlie 
question of gain or loss from the sale of the Dunn 
Edge Tool assets in that year, the appellant suj> 
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mitted to the Board, at the hearing on the mandate, 
a computation in which the entire amount of §43,- 
789.0b (difference l>etween the net book value and 
consideration paid therefor) was spread ratably 
against the total book value of all the assets total- 


line: £243.307.30 as hereinbefore set out in detail. 


The amount applicable to the assets which were 
sold resulted in the following computation: 



Book Value 

Ratable 

Basis of 


Jan. 1 , 1921 

Reduction 

Sale 

Land .. 

$6,798.09 

$1,223.66 

$5,574.43 

Buildings . 

5,031.01 

905.58 

4,125.43 

Machinery and Equipment .. 

52,448.51 

9,440.73 

43,007.78 

Furniture and Fixtures .... 

2,276.22 

409.72 

1,S66.50 

Delivery Equipment . 

925.41 

166.57 

758.84 

Totals . 

$67,479.24 

$12,146.26 

$55,332.98 


The Commissioner of Internal Revenue has not 
apportioned the said £43,789.00 against the assets 
totalling £243,307.30; he has lirst reduced the sum 
of §243,307.30 by reserves for depreciation of §14,- 
507.37 and §981.50, leaving a balance of £227.758.43 
and he has then apportioned the sum of §43.789.00 
against this figure (R. 11) with the result that his 
basis of cost for the said properties is §41.940.15 
whereas the appellant maintains it should be 

V»)'),Ot)-. Jo. 

The effect of the first error is to increase the 
deficiency for 1921 of §874.25 by §8.904.02, and 
tin* effect of the second error is to reduce the de¬ 
ficiency for 1923 from §5,019.73 to §1,004.09, which 
latter sum is §1,519.34 in excess of a correct com¬ 
putation under the Court's mandate. 

Petition for review of the Board's order on man¬ 


date was filed on September 8, 1932 (R. 18). 

Upon this review the Court is, therefore, called 
upon to determine the following questions: 







mr 
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1. Can the Board of Tax Appeals under the 
mandate of this Court entertain a new issue |not 
originally raised by the pleadings and upon which 
no proof was introduced. 

2. Did the Board of Tax Appeals properly con¬ 
strue the mandate of this Court in determining [the 
gain or loss in 1023 from the sale of the assets ac¬ 
quired from the Dunn Edge Tool Company in 1^21. 

I 

3. Can the Commissioner of Internal Revejiue 
assert a claim for increased deficiency under Sec¬ 
tion 274(e) of the Revenue Act of 1020 by motion 
after a case has been tried and remanded to (the 
Board by the Court of Appeals. 

i 

Assignment of Errors. 


1. The Board erred in departing from the man¬ 
date of this Court by apportioning the excess value 
of $43,780.00 against an alleged book value of $1^3,- 
221.00 instead of a book value of $187,780.00 I as 
set forth in the opinion of this Court. 

2. The Board erred in departing from the man¬ 
date of this Court by using as a basis of cost of 
the fixed assets which were sold in 1023 the si^m 
of $52,011.87 instead of the sum of $07,470.24 as set 
forth in the opinion of this Court. 

3. The Board erred and departed from the man¬ 
date of this Court in determining the basis of c^st 
of the fixed assets sold in 1023 by reducing the 
book value of said assets of $07,470.24 on account 
of alleged depreciation of $14,507.37. 
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4. The Board erred in increasing the net in¬ 
come of the appellant for the fiscal year July 31, 
1921 on account of opening inventory or cost of 
goods, inasmuch as no such issue was ljefore the 
Board or this Court at anv time. 

5. The Court erred in assuming without proof 
that any adjustments to inventory or cost of goods 
of the appellant in the fiscal year July 31, 1921 
should he made in carrying out the mandate of this 
Court. 


ARGUMENT. 

I. The Board of Tax Appeals under 
the mandate of this Court can not enter¬ 
tain a new issne not originally raised by 
the pleadings and upon which no proof 
was introduced. 


When this case was before this Court on appeal. 

the sole issue involved for the fiscal year July 31. 

« • 

1921 was the question of invested capital and the 
Board's decision on this issue was affirmed. The 


parties had previously stipulated a depreciation 
adjustment for that year, and the Commissioner 
and tin* Board having been sustained with respect 
to invested capital, the final order before the Board 
should have been a simple matter. 

However, the Board goes far afield and upon 
motion of the Commissioner of Internal Revenue 


entertains and accepts an entirely new issue af¬ 
fecting the net income for the vear Julv 31, 1921 
by increasing net income for that year in the sum 
of §29.407.10 allegedly on account of inventories. 

We sjuhmit that the appellee’s motion comes too 
late, that the Board's action is erroneous and not 
sanctioned by the mandate of this Court. 



Xo issue involving an inventory adjustment for 
the fiscal vear Julv 31, 1921 was set forth in the 
determination of the Commissioner of Internal 
Revenue which was the basis of the original appeal 
to the Hoard of Tax Appeals. Hence petitioner 
was not put on notice of this claim at that time. 

Rule 11 of the Hoard's Rules of Practice reads 

i 

in part: 

* * the answer shall be so drawn as fiully 
and completely to advise the petitioner andj the 
Hoard the nature of the defense. It shall con¬ 
tain a specific admission or denial of each una- 
terial allegation of fact contained in the peti¬ 
tion and shall set forth any new matters upon 
which the Commissioner relies for defense or 
affirmative relief." 

The Commissioner of Internal Revenue did jnot 
affirmativelv set up this matter in his answer lie- 

* I 

fore the Hoard of Tax Appeals nor was any pifonf 
introduced to support the same. Again, the appel¬ 
lant had no notice of tins claim upon the trial of 
the case. 

The opinion of this Court with respect to the 
year July 31, 1921, sustained the Commissioner 
and the Hoard of Tax Appeals on one point 
at issue, that is, the question of invested capital. 
There was no reason for an actual new trial under 
the mandate of this Court nor was a new trial 
conducted. 

Yet, on a simple motion of the appellee, raising 
a very questionable issue, the Hoard of Tax Appeals 
increased the net income of the appellant for 1Q21 
by §29,407.10 and increased its tax liability of 
§S74.25 by §8,904.02. 

In Bankers Pocohontas Coal Company v. Burnet , 
287 U. S. 173, it was held that a hearing on the com¬ 
putation of the deficiency or overpayment of income 


tax, after the Board had passed on the merits of 
the controversy, is to he confined strictly to the 
consideration of the correct computation resulting 
from the determination already made and no con¬ 
sideration should l>e given to new issues. 

See also: 

State Consolidated Oil Co. v. Com mis- 

i sioner. (>C> Fed. (2d) C>48. citing the case 
of Davison vs. Commissioner, (>0 Fed. 
(2d) 50; 

Reynolds v. St or!: ton. 140 F. S. 254; 

Kelley et al. v. Renton. 170 Fed. 4(H>. 

A valid judgment must accord with the pleadings 
and must rest on a determination of the issues 
which they present. 

Wagner Rational Rani: v. Welch et al.. 
104 Fed. 815. 

If this were not the rule, we could never com¬ 
pletely dispose of cases. 

According to good income tax accounting, the 
Board's decision is unsound. 

The Dunn assets were acquired January 1, 1921, 
which is nearlv the middle of the fiscal vear ended 
July 31, 1921. The opening inventory of the ap¬ 
pellant for that fiscal year was taken August 1, 
1920, so that obviously no adjustment of that figure 
could result from a purchase on January 1, 1921. 
If it be said that the purchase of the Dunn inven¬ 
tories resulted in an overstatement of “purchases'*, 
or “cost of goods sold", further difficulties would 
be encountered. 

The first question would then be: Iloic much of 

the Dunn inventory was on hand and included in 

%> 

the closing inventory of the appellant at the close 
of the fiscal year July 31, 1921? 
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The second question would be: Were the closing 
inventories valued at ••cost”, or at ‘‘cost or market 
whichever is lower”? 

Again, as to the inventories of the Dunn assets, 
was “hook cost” higher than “market value”? 'pVnd, 
if “actual cost” was lower than “book cost”,! how 
would it compare with “market value”? 

These are all necessary questions on whiclj the 
Commissioner must plead and carry the burden of 
proof—none of which was done. 

Taking the Hoard’s example (R. 14-15) and as¬ 
suming that all of the goods acquired from Dunn 
Edge Tool Co. were on hand at the end of the year, 
then the gross profit reported would be unchanged 
because both the opening and closing inventories 
would be reduced in the same amount. If some 
of the goods were sold during the year, the closing 
inventory would be affected only as to the unsold 
portion. 

The Board’s example, as stated in the order on 
the mandate, is a broad presumption at best. To 
be sound it must presume that all the goods ac¬ 
quired from Dunn Edge Tool Co. were sold between 

January 1, 1921 and July 51, 1921—vet there islno 

. . - .. ! 

proof in the record on the subject, 1 
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II. Did the Board of Tax Appeals 
properly construe the mandate of this 
Court in determining the gain or loss in 
1923 from the sale of the assets acquired 
from the Dunn Edge Tool Company in 
1921. 


We quote from the opinion of this Court in this 


ease (01 App. I). C. 22; 502 Fed. (2d) 494, 490) : 


•*Xor are we aide to follow the Commission¬ 
er's method of determining the amount of de¬ 
preciation which was charged against the prop¬ 
erty sold for the two and a half year period it 
was owned by the taxpayer. We have already 
seen this value, as reflected in the books of the 


company, at the time of acquisition was above 
§07,000. A little more than §2.000 was added 
during ownership for improvements. The Com¬ 
missioner arbitrarilv. as we think, reduced this 
book value to a little more than §23,000 actual 


value, and this last-named figure he further re¬ 


duced a little more than §22,000 on account of 
'depreciation. Just how the total amount of 
depreciation was ascertained is not clear. Ob¬ 
viously it did not represent depreciation for 
the two and a half years alone, and therefore, 
we assume, must have been reached by includ¬ 
ing depreciation for the period of use in the 
hands of the Dunn Company, but, in view of 
the write-down in value as of the date of pur¬ 
chase bv taxpaver from Dunn, this would have 

been manifestly unfair, but. whatever the meth- 

• > 

od. and however the result was obtained, we 


are faced with a situation in which property, 
consisting of lands, buildings, equipment, and 
machinery, with a book value as of January 1, 
19211 of §(>7,000. on which §3,000 in improve¬ 
ments was expended, first by write-down and 
then bv depreciation, was reduced in value, for 
the purpose of ascertaining gain for sale, to ap¬ 
proximately §5.000, and a tax, based on the dif¬ 
ference between this last figure and §50,000, the 
selling price, imposed. The statement of this 
result condemns it.” 
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I 

Obviously the appellee is to some extent ioin- 
milting the same error complained of in the original 
appeal to this Court. As we construe the opinion 
of this Court, the difference between the book value 
of the assets and the purchase price or §4-3.78S).0G, 
should be apportioned against the book valub of 
these assets and the said assets reduced accord¬ 
ingly. The resulting figures would represent I the 
cost of the assets to the appellant. Whatever the¬ 
ories the parties might have had for determining 
that cost, they were all stricken away by this simple, 
practical formula of the Court. 

However, the appellee returns with a formula 
which again reduces the book value of these fixed 

assets as he did in the original trial before the 

* 

Hoard, and after making this reduction he appor¬ 
tions the sum of 8 12,789.Ob to arrive at an alleged 
cost of the properties sold. 

We believe that the opinion of this Court is clear 
and that the sum of $43,789.0(5 should be applied 
ratably to the book assets of the Dunn Edge Tbol 
Company totalling §243,207.20 and that the net 
figures thus obtained should be used as a basis for 
determining the profit or loss from the sale | of 
said assets in 1923. 

Of course, appellant concedes that this base, wh|en 
established, should be reduced by the proper 
amount of depreciation computed at the rates stipu¬ 
lated between the parties from January 1, 1921 to 
the date of sale in 1922. 
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III. Can the Commissioner of Internal 
Revenue assert a claim for increased 
deficiency under Section 274(e) of the 
Revenue Act of 1926 by motion after 
a case has been tried and remanded to 
the Board by the Court of Appeals. 


The effect of the Hoard's order is to permit the 
appellee, tI k* Commissioner of Internal Revenue, to 
assert a claim for an increased deficiency under 
Section 274(e) of the Revenue Act of lf)2(> by mo¬ 
tion after the trial of the case on appeal and upon 
facts not plead or proven. 

Section 274(e) of the Revenue Act of 102(5. c. 
27. 44 Stat. 55. provides as follows: 

**(e) The Hoard shall have jurisdiction to 
redetermine the correct amount of the de¬ 
ficiency even if the amount so redetermined is 
greater than the amount of the deficiency, 
notice of which has been mailed to the tax¬ 
payer, and to determine whether any penalty, 
additional amount or addition to the tax should 
be assessed, if claim therefor is asserted by 
the Commissioner at or before the hearing or 
a rehearing." 


This provision, appearing for the first time in the 
Revenue Act of lf)2(>, was considered bv the Hoard 


in Moise v. Com /// ixsioner, 
The Hoard there said: 


13 K. T. A. 



* * j t j s not n ecessarv that the claim by 
the Commissioner for a deficiency in excess of 
thei amount originally determined bv him, or 
for a penalty, additional amount or addition 
in tax be asserted in any particular language. 
A sufficient claim has been made if the Com¬ 
missioner affirmatively alleges error in his orig- 
inal determination, together with facts sufii- 
cient, if proved, to result in an increase of the 
net i income and the tax of the petitioner over 
that originally determined bv him." 

c* i • 
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The Circuit Court of Appeals for the Ninth Cir- 

i 

cuit, reversed the Board on ap]teal and held: | 

“The Commissioner did not properly ‘assert’ 
‘claims' for additional deficiencies, in jthe 
amended answers filed by him before the Board. 
The rule that tax statutes should be liberally 
construed in favor of the taxpayer clearly re¬ 
quires that a claim should be actually and 
definitely made, and not left to conjecture, in¬ 
ference, or interpretation. No words of claim, 
request, or demand were used by the Commis¬ 
sioner. He must be bound by his pleadirj.es. 
and cannot be assumed to have intended | to 
present a claim that he did not actually assort. 
This is especially true, as Member Van Foshan 
points out in his dissenting opinion, concurred 
in by Member Lansdon, inasmuch as the prajrer 
in each of the amended answers filed by |he 
Commissioner merely asks ‘that the appeal 1 , be 
denied.’ ‘The relief demanded is gauged by the 
prayer’. United States v. Sloan Shipyards Cor¬ 
poration ct at. (I). C.) 270 F. 013, 017, 018, 
and California cases there cited.” 

Moiscw Unmet , Commissioncr, 52 F. (2d) 
1071. 1073. 


In S. />. Foielcr v. Commissioner, 0 B. T. A. 230, 

i 

the Board held: 

* * The Board, under Section 271(e) may 
redetermine a deficiency in an amount greater 
than that asserted by the Commissioner, bint 
such a redetermination would need the sup¬ 
port of facts. Here the Commissioner made 
no attempt to prove that the greater amount 
of tax referred to in the letter of earlier date 
is the correct amount rather than the amount 
shown by his letter of final determination, and 
the findings set forth in the earlier letter do 
not have in their favor the presumption of cor¬ 
rectness as have those in the notice of finjil 
determination. We, accordingly cannot firfd 
that the deficiency is greater than the amount 
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set forth in the Commissioners letter of June 
20, 1025, from which the appeal is taken” (p. 


CONCLUSION. 

» 

It is submitted that the Board's Order 
on Mandate shonld be reversed so as to 
eliminate the additional deficiency of 
$8,964.02 for the fiscal year 1921, and 
to determine the correct basis for com¬ 
puting the profit from the sale in 1923 
of the Dnnn Edge Tool assets. 

Respectfully submitted, 

Adrian C. Humphreys, 
Newton K. Fox, 
Attorneys for Appellant. 
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